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TOPICS
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1. What is MRP?
2. Why was legislation necessary?
3. What is the Family Homes on Reserves and 

Matrimonial Interests or Rights Act?
4. Rights and Powers conferred by the Act.

• Provisional Federal Rules
• Powers of the First Nation to enact laws; 

5. Framework Agreement Considerations
6. Balancing Collective and Individual Rights.
7. Questions??



Legal Disclaimer
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The Centre of Excellence for Matrimonial Real Property 
DOES NOT 

provide legal advice.  
This presentation is for information purposes only.  

In all matters relating to matrimonial real property on 
reserve, we strongly recommend that individuals obtain 

legal counsel from a lawyer well versed in the application 
of the Indian Act, 

First Nation Land Code where applicable, 
FHRMIRA or First Nation MRP Law and the couples 

specific circumstances.



What is Matrimonial Real Property?

• Matrimonial real property (MRP) is land held by 
one or both spouses or common-law partners and 
used by the family.  It may include houses, sheds 
and any other structure that is securely attached 
to the land.

• Personal property is the movable assets. eg. 
furniture, cars, cash etc.



What is Matrimonial Real Property?

Jurisdiction for Matrimonial Real Property on 
reserves is Federal, while Personal Property is 

governed by Provincial legislation.  

Why is that?



Division of Powers
Interplay between Federal and Provincial legislation 

Under the Constitution Act of 1867: 

•Powers of Parliament 
• Section 91(24) “Indians and Lands reserved for the 

Indians” 
• Section 91(26) Marriage and Divorce 

•Powers of Provincial Legislatures 
• Section 92(13) Property and Civil Rights in the 

Province (including matters related to Family Law) 
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The Legislative Gap

• In 1986, the Supreme Court of Canada ruled in 
Derrickson v. Derrickson, and found that courts cannot 
apply provincial or territorial family laws to Matrimonial 
Real Property on reserves. 

• The Indian Act does not address this issue.

• As a result, many of the legal protections and rights 
relating to Matrimonial Real Property applicable off 
reserves were not available to individuals living on 
reserves (the legislative gap).
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The Legislative Gap

• Federal Aboriginal Self-Government Policy 

• Guidelines to ensure that on-reserve MRP interests or rights 
are incorporated in self government agreements involving 
reserve land management. 

• First Nation Land Management Act (1999)

• Signatory First Nations develop Land Codes to manage their 
reserve lands.  

• Provided 12 months from the date that a Nation’s land code 
takes effect to enact the rules and procedures dealing with 
matrimonial rights or interests in reserve land into their land 
code or a First Nation law
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The Legislative Gap

• Even with those initiatives, the number of First Nations 
who developed measures to deal with matrimonial real 
property was small.  

• There remained very few protections for spouses and 
common-law partners on reserve experiencing  
relationship breakdown or the death of a spouse.
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The Family Homes On Reserves And 
Matrimonial Interests Or Rights Act?

The Family Homes on Reserves and Matrimonial 
Interests or Rights Act (FHRMIRA) was enacted to 
ensure that people living on reserves have similar 
protections and rights as other Canadians when 
it comes to the family home and the division of 
interests or rights. 
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The Family Homes On Reserves And 
Matrimonial Interests Or Rights Act?

The Act has two main parts

FN Law-Making Mechanism
(Took effect Dec 16, 2013) 

• FN submits proposed law to members for 
approval through a vote

• Proper notice must be given to members as to 
how when and where they can exercise their 
right to vote on the proposed law

• At least 25% of eligible voters must participate 
in vote

• Law approved if majority of those who 
participated vote in favour

• If First Nation chooses to enact under  land 
code, use the lawmaking provisions contained 
therein

Provisional Federal Rules (PFRs)
(Took effect Dec 16, 2014)

• Provides rules for dealing with 
matrimonial real property until FN 
passes its own MRP law.

• Allows parties to determine what they 
are entitled to with respect to lands, 
the family home, and other structures 
when a marriage or common-law 
relationship ends

• PFRs cease to apply once First Nation 
law is enacted.



Land, 
family home and other 
structures on reserve

Child support, custody, who 
gets the money in the bank, 
car, the furniture, boats, four 
wheelers etc. are already 
within the jurisdiction of the 
Province in which you reside.

FHRMIRA 
provides PFRs 
OR the
First Nation 
enacts own 
MRP Law  
under 
FHRMIRA or 
Land Code

Filling the Legislative Gap



What Is The Family Homes On Reserves And 
Matrimonial Interests Or Rights Act?

• FHRMIRA applies on most reserves now (with some 
exceptions)  and until the First Nation enacts its own 
MRP Law either under FHRMIRA or, if a signatory to the 
Framework Agreement,  the lawmaking provisions 
contained in its own Land Code.
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Hmmmm who are 
the exceptions?
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(s. 12(2))



Provides rights to spouses and common-law partners 
during a relationship and after it ends (divorce, 
separation or death) with respect to 2 major issues:

• Use, possession and occupation of family homes 
on reserve

• Division of value of any interests that they hold in 
structures and lands on reserve

Family Homes On Reserves And 
Matrimonial Interests Or Rights Act?



Important Definitions
“Family home”

means a structure — that need not be affixed but that 
must be situated on reserve land  

• where the spouses or common-law partners 
habitually reside or, 

• or where they lived on the day on which they 
stopped living together or the death occurred. 

“matrimonial interests or rights”

means interests or rights, other than interests or rights in 
or to the family home, (see the Act for complete 
definition)
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Other Matrimonial Interests or Rights

Family home is 
structure where the 
couple habitually 
resided on day of 
separation or death.  

Everything else is 
matrimonial interest 
or right



Important Definitions

“spouse” 

includes either of two persons who have entered in good 
faith into a marriage that is voidable or void.

“common-law partner”

means a person who is cohabiting with another 
individual in a conjugal relationship, having so cohabited 
for a period of at least one year;

18



Application of FHRMIRA

• FHRMIRA applies to married couples and common 
law partners living on reserve where at least one 
of them is a First Nation member or an Indian.

• Will not lead to non-Indians or non-members 
acquiring permanent interests in reserve land.

• Individuals seeking remedies under the Act must 
notify Council 
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Application of FHRMIRA

The Provisional Federal Rules cannot be applied 
retroactively.

• They only apply in situations where the 
relationship breakdown or the death of the spouse 
occurred on or after December 16th, 2014 (OR
June 19th 2016 for those signatories who received 
the extension).

• Know which coming into force date applies. 
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Provisional Federal Rules
Ss. 12-52

The Provisional Federal Rules provide a set of interim 
rules that allow married spouses and common-law 
partners to determine what they are entitled to when 
their relationship breaks down or upon the death of a 
spouse. 
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Could we 
improve these 
in our own 
law???



Rights And Protections Under The 
Provisional Federal Rules 

Section 13

• Confirms the right of each spouse or common-law 
partner to occupy the family home during the 
conjugal relationship whether or not that person is 
a First Nation member or an Indian.
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Rights And Protections Under The 
Provisional Federal Rules

Section 14

• Provides that when a spouse or common-law 
partner dies, the surviving spouse or common-law 
partner may remain in the home for a minimum of 
180 days; 
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Rights And Protections Under The 
Provisional Federal Rules

Section 15
• Provides requirement for consent of spouse or 

common-law partner to transfer or encumber the 
family home 

• An individual wishing to register an instrument 
must obtain the consent of his/her spouse or 
common-law partner whether or not that person 
is a member or an Indian where the family home is 
affected 
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Requirement for For Spousal Consent -
Disposal or Encumbrance Of Family Home



Rights And Protections Under The 
Provisional Federal Rules

Sections 16-19
• Provides for emergency protection orders in the 

case of family violence to ensure the immediate 
protection of a person who is at risk of harm or a 
property that is at risk of damage (s.s 16-19); 
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Rights And Protections Under The 
Provisional Federal Rules

Emergency Protection Order (EPO): 

• FHRMIRA provides for the Lieutenant Governor in 
Council of the province to designate judges for the 
purposes of sections 16-19 of the Act.
•Most provinces have chosen not to designate judges 

for the time being. 
•Without designated judges, Emergency Protection 

Orders under ss. 16-19 are not currently available.
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Rights And Protections Under The 
Provisional Federal Rules
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Although there are other types of “no-contact” 
orders and conditions that may be ordered by 
the court in criminal matters, EPOs apply directly 
to the occupation and use of a family home on a 
First Nation reserve.



Rights And Protections Under The 
Provisional Federal Rules
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However, in the absence of EPOs, a victim of 
family violence could proceed with an 
application for Exclusive Occupation under s. 20.

• S. 20(2) allows for a judge to issue an interim 
order pending the determination of the 
application.



Rights And Protections Under The 
Provisional Federal Rules

Sections 20 and 21 – Exclusive Occupation Orders

Provides for applicant to be granted an order for 
temporary exclusive occupation of the family 
home 

• s.20 applies to separation
• s.21 applies on death of spouse or 

common-law partner
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Rights And Protections Under The 
Provisional Federal Rules

Exclusive Occupation Order: 
• Enables courts to provide short to long-term 

occupancy of the family home to the exclusion of one 
of the spouses or common-law partners; 

• The duration of this order could range from a set 
number of days to a longer period, such as until 
dependent children reach the age of majority.
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Rights And Protections Under The 
Provisional Federal Rules

Either spouse could apply to the courts for Exclusive 
Occupation.  Courts must consider among other 
things;

• Collective interests of the First Nation members;
• Best interests of the children;
• Terms of any agreements;
• Period of time the applicant has habitually resided 

on the reserve;
• Financial situation and their medical condition;
• Availability of other suitable accommodations; or
• Family violence, etc.
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Come to agreement together or through 
mediation

Either spouse may apply to Court for Exclusive 
Occupation

Notice to 
Council

Exclusive Occupation - Separation

Council determines 
its position

Council and others make representation to the  
Court 

Court makes an Order

Notice to other parties 

Order to Minister and First Nation



Automatic 180 days

Apply for Exclusive Occupation and/or 
division of value if applicable to CourtNotice to 

Council

Exclusive Occupation on Death of Spouse or Common-
Law Partner

Council determines its 
position

Council and others make representation 
to the Court 

Court makes an Order

Notice to other 
parties (eg heirs)

Order to Minister and First Nation

Family might resolve amongst itself



Rights And Protections Under The 
Provisional Federal Rules

Sections 28-31

• Division of the value of matrimonial interests or 
rights

• If the family home is a rental unit owned by the 
Band (or someone else) division may not be 
applicable but occupancy is still available.
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Rights And Protections Under The 
Provisional Federal Rules

• Ensures that the proven value of a couple’s 
matrimonial interests or rights in, or to, the family 
home and other structures on the reserve are shared 
fairly on the breakdown of a relationship. If both 
spouses are members, the value of interests or rights 
to land may also be considered for the purposes of 
division. (s. 28)
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Understand the Type Of Interest
Spouses and Common-Law partners can hold land in in a variety 
of ways including:

• Certificate of Possession
• Certificate of Occupation
• Lease 
• An interest granted under a Land Code
• Custom Allotment (not recognized as a legal landholding)

Houses may have been built by:
• An individual’s own funds
• A band guaranteed loan
• A rent-to-own agreement

Understanding the interest or right granted by the First Nation 
will assist in understanding the potential for division.
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Come to agreement together or through mediation or First Nation 
Dispute Resolution Process

Apply for division of value - Court

Notice to 
Council

Division of Value – Formal  Land Holding

Council determines 
its position

Council and others make representation 
to the Court 

Court makes an Order

Notice to spouse (others?)

Order to Minister and First Nation

$100,000.00

$20,000



$100,000.00

Member and Member Member and Non-Member

½ value of the Family Home = $50K
Possible Division – $50,000.00

½ value of family home = $50 K
½ value of land = $10 K
Possible Division $60,000.00

Note:  Non-members cannot share 
in the value of the land

Division of Value – CP Land
$100,000.00

$20,000

Division of Value – Formal  Land Holding



Other Matrimonial Interests or Rights

Division of other matrimonial interests or 
rights is complicated and depends on 
(amongst other things):
• When it was acquired
• If it has appreciated in value
• If it was received as a gift or inheritance 

Where an individual has multiple land 
holdings, the value of Family Home is 
generally  divisible unless a legally binding 
domestic agreement was made between 
the parties.  

The amount available to share is the value 
of the property less any debts against the 
property eg.  Band mortgage,  ministerial 
loan guarantee etc.

Multiple Land Holdings



Rights And Protections Under The 
Provisional Federal Rules

Section 28 (5)
• Allows a court to make an order that can be used 

to enforce a free and informed written agreement 
made by spouses or common law partners that is 
not unconscionable and that sets out the amount 
to which each is entitled and how to settle the 
amount.
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Rights And Protections Under The 
Provisional Federal Rules

Section 34
• Allows for a survivor to make application under the 

provisional federal rules for half of the value of the 
Matrimonial Real Property interests or rights as an 
alternative to inheriting from the estate of the 
deceased. 
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Member dies with a 
will  leaving house to 

oldest child

Transfer of house to 
heir 

Family can resolve 
survivors rights and 
occupancy amongst 

themselves

If they cannot, 
survivor has options

Apply for EOO Apply for Division 
if applicable

If EOO granted, heirs use and 
enjoyment of property is 

delayed until order expires

Family Home

An Order for division 
might become a debt 
against the estate that 
would require the 
attention of the 
Executor 

Must Read: 
Toney v. Toney Estate

https://www.canlii.org/en/ns/nssc/doc/2018/2018nssc179/2018nssc179.html?autocompleteStr=Toney%20v.%20Toney%20Es&autocompletePos=1


Role of Chief & Council Under the PFR

• A range of values and practices exist among First 
Nations concerning individual interests in reserve 
lands 

• The Act provides for First Nations to be notified in 
regard to any proceedings under this Act, except in 
the case of emergency protection and 
confidentiality orders 
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Role of C&C Under the PFR 

Section 41

Notice to Council  

An applicant for an order under this Act, except under 
sections 16 and 19, must, without delay, send a copy of 
the application to the Council of any First Nation on 
whose reserve the structures and lands in question are 
situated. 

45



Role of C&C Under the PFR 

Section 41(2)
Representations by Council  

On the council’s request, the court that receives the 
application must, before making its decision, allow the 
council to make representations with respect to the 
cultural, social and legal context that pertains to the 
application and to present its views about whether or not 
the order should be made. 
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Enactment Of First Nation Law Under 
FHRMIRA

Effective December 16th, 2013, a First Nation enacting 
under FHRMIRA has the power to enact their own law 
related to:

• Use, Occupation, and Possession of the Family 
Home; 

and

• Division of the Value of any interests or rights held 
by spouses and common law partners in or to 
structures and lands on its reserves on the 
breakdown of a relationship or the death of a 
spouse
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Enactment Of First Nation Law Under 
FHRMIRA

The Act is not prescriptive so that laws can be designed 
to respect a First Nation’s particular needs, values and 

customs.
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Enactment of First Nation Law under 
FHRMIRA

• The content and acceptability of any law is 
determined between a First Nation government 
and its members.

• The First Nation Law cannot be disallowed, 
altered, or cancelled by the Minister or any 
government official.
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Enactment of First Nation Law under 
FHRMIRA

• Enactment of a First Nation Law requires 
Community Approval.

• Every member of the First Nation, 18 years and 
over, resident or non-resident on the reserve is 
eligible to vote in the approval process.

• Council is obligated to take reasonable measures 
to locate voters and inform them of their right to 
vote, how they can exercise that right, and the 
contents of the proposed law.
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Enactment of First Nation Law under 
FHRMIRA

The proposed First Nation law is approved if:
• at least 25 percent of eligible voters participated 

in the vote; AND
• a majority of those electors who participated in 

the vote, voted to approve it.

First Nations may enact their community-specific laws at 
any time, however, the Provisional Federal Rules are 
now in effect and will apply until the First Nation enacts 
its own law.
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Enactment of First Nation Law under First 
Nation Land Code

52

• Enact in accordance with the law-making 
provisions contained in First Nation’s Land Code.

• Please note that previous to December 2018, 
section 5.4 of the Framework Agreement required
that a First Nation operating under a land code 
develop rules and procedures applicable upon the 
breakdown of a marriage, to the use, occupancy 
and possession of First Nations land and the 
division of interests in that land. 



Enactment of First Nation Law under 
First Nation Land Code

53

The Framework Agreement was amended in 2018 to 
provide for the full range of matrimonial real property 
authority including:

• New provisions to expand upon the current authority 
to also include “death of a spouse”.

• Elimination of the 12-month period for First Nations to 
make MRP rules. 

• A new provision to require that provinces (or 
territories) be notified when proposing to make MRP 
laws. 

Questions regarding the amendments can be directed to 
your regional LABRC Advisor



Funding Opportunities

Funding is available through the COEMRP to assist with 
implementation activities.

If your First Nation decides to proceed with:
• enacting its own MRP Law under FHRMIRA, 
• raising awareness of the provisions of FHRMIRA, 
• Building operational capacity to support 

implementation etc. 
Your First Nation may be eligible to apply for funding 
under a variety of funding categories.
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Contact:
Crystal Cummings
MRP Coordinator
705 657 9992 or
ccummings@coemrp.ca



Legal Disclaimer
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The Centre of Excellence for Matrimonial Real Property 
DOES NOT

provide legal advice.  
This presentation is for information purposes only.  

In all matters relating to matrimonial real property on 
reserve, we strongly recommend that individuals obtain 

legal counsel from a lawyer well versed in the application 
of the Indian Act, FHRMIRA and the couples specific 

circumstances.



Questions/Next Steps
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We are here for you!

If you have questions after today, call us. 

If you need focused training on a specific element of the 
legislation, individually or as a group, call us.

If you get a question regarding the PFRs that you can’t 
answer you are welcome to call or share our contact info.

Let us know how we can help.



Contact us
Centre of Excellence for Matrimonial Real Property
c/o National Aboriginal Lands Managers Association

1024 Mississauga Street
Curve Lake, Ontario  K0L 1R0

705-657-9992

Kathy McCue
MRP Specialist

kmccue@coemrp.ca
C:  705-927-5224

www.coemrp.ca
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